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Studien zur Erl'duterung des biirgerlichen Rechts. Edited by 
Rudolf Leonhard. Numbers 1-31. Breslau, H. and M. Markus, 
1900— 1909. 

When the Civil Code of the German Empire went into force in the 
closing year of the nineteenth century, it marked a turning-point not 
only in German legal history but also in German legal science. The 
nineteenth century had been in Germany a period of almost unexampled 
activity in the scientific study of law. This activity was concentrated 
at first on historical research , then on dogmatic construction and finally 
on the solution of practical problems from the point of view of social 
expediency. At no time, however, did any one of these tendencies 
exclude the others, and if the last mentioned became dominant in the 
later decades of the century it was because the work of creating com- 
mon commercial and penal law, a common system of procedure and, 
finally, a common civil law necessarily forced practical considerations 
to the front. In the elaboration of the Civil Code, in particular, the 
entire legal profession — judges, advocates and university instructors — 
took a more or less active part. Never was a law book drafted more 
systematically or more deliberately ; yet never before was a draft law 
book subjected to so general discussion and criticism , nor ever before 
was so great a mass of expert criticism so conscientiously weighed and 
so largely utilized. When the code was adopted, the legal profession 
had seen all that it had made, and had said, with relatively few dissenting 
voices, that it was very good. It was perceived, however, that the 
new civil law was in many respects a novel blend of Roman , German 
and modern European sentiments and ideas, institutions and rules, and 
that the profession was confronted with the duty of so mastering and 
interpreting the new law, not in its letter alone but in its spirit, that it 
might be set working with the least possible friction and the best 
possible results. 

It was at this juncture that Rudolf Leonhard — whom so many Amer- 
icans have since learned to know and to esteem as Kaiser Wilhelm 
exchange professor at Columbia University and academic envoy to the 
United States at large in 1907-08 — then and now professor of law at 
Breslau University, conceived the happy idea of establishing a special 
medium for this new and necessary work of the German legal profession 
in his Civil Law Studies. This series has now completed its first de- 
cade ; and it seems a fitting moment, not to report upon all its issues, 
which would require far more space than can be accorded in a single 
review, nor to enumerate their titles, which would be uninteresting, 
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but to indicate how the series has developed, what sort of topics have 
been discussed, what methods seem to prevail, and to what extent 
these studies claim the attention of persons not especially interested in 
the details of modern German law. 

This series is conducted on the time-honored principle — which in 
science, at least, seems to hold its own — of complete laisscr faire. 
The thirty-one numbers thus far published have appeared at irregular 
intervals; no year, indeed, has passed without a number, but in 1905 
there was but one and in 1907 there were six. With one exception, 
the single numbers are monographs or parts of monographs ; they have 
ranged in bulk from 38 to 404 pages. Nearly all aim to elucidate por- 
tions of the existing civil law of Germany , but few limit themselves to 
direct exegesis of the legislative texts ; and the series has given shelter 
to several substantial essays that have little or nothing to do with mod- 
ern German law. In so far as the topics treated are assignable to any 
special portion of the private law, eight monographs are in the field of 
contractual or quasi-contractual relations, the same number deal with 
property, four with torts, two with corporations, one with the marriage 
relation and one (this purely historical) with succession mortis causa. 
To a considerable extent, this distribution seems to correspond to the 
relative importance of these branches of the law, but it is partly ex- 
plicable on a different ground. Moot points beget monographs, and 
in the world of law moot points indicate more or less unsatisfactory 
conditions. The slight attention paid to corporation law, for example, 
as compared with the great attention at present devoted to it in the 
United States, suggests that in Germany the law on this subject is more 
satisfactory than it is here. 

In the treatment of the various themes the historical method pre- 
dominates, and the approach to the existing law frequently begins 
with a more or less exhaustive presentation of the Roman principles 
and rules. To students of Roman law, therefore, many of these 
monographs are of distinct interest and value. Number 10, by 
Richard Maschke (1903; 103 pp.), is pure Roman law: it deals 
with the rights of the person as protected by the Roman law of 
iniuriae. Number 6, by Fritz Klingmuller (rgoi ; 117 pp.), and 
number 7, by Rudolf Freund (1902; 68 pp.), have to do with the 
Roman conception of causa. Number 13, by E. F. Bruck (1904; 
180 pp.), shows what legal acts resist the introduction of conditions. 
Number 15, by Alfred Thai (1905; 186 pp.), discusses the pignus 
nominis. Number 30, by Ernst Heilborn (1909; 130 pp.), treats of 
accession. This list is illustrative, not exhaustive. Purely historical 
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are number 25, by Ernst von Moeller (1907; 145 pp.), which de- 
scribes Andrea Alciati (1492-1550) as the founder of the humanistic 
school in the jurisprudence of the sixteenth century, and number 31, 
by E. F. Brack (1909 ; 162 pp.), which examines gifts mortis causa 
in Greek law. This last number is the first instalment of a study of 
mortis causa gifts in Greek and Roman law : it stops for the present 
at the beginning of the Hellenistic epoch. Number 17, entitled 
"Utterances from Abroad regarding the Future of Legal Science" 
(1906 ; 112 pp.), stands by itself : it is not a monograph, but a col- 
lection of articles or notes by jurists of various countries on the modern 
study of Roman law ; and it contains also a very interesting report by 
Professor Leonhard on the celebration of the centenary of the Code 
Napoleon and on the movement for the revision of that code. 

The purely exegetic method is, as I have already noted, little used ; 
but the dogmatic method, in spite of Jhering's crusade, is coming to 
its own again. Several of the monographs are devoted to new analyses 
of legal institutions, in order to obtain, by subsequent synthesis, more 
accurate general concepts. All of these are more or less stimulating ; 
they at least give the legal mind a sort of " Swedish movement " treat- 
ment; few seem to the reviewer to tend to any very useful prac- 
tical results. 

Many of these monographs are distinct contributions to legal science. 
Not because it is intrinsically better than the others, but because its 
subject is important and has been singularly neglected , attention should 
be called to number 18, by Heinrich Wolfgang, on " Inducement 
to Breach of Contract " (1906 ; 133 pp.)- This essay deals with the 
question how far such inducement makes the inducer liable for dam- 
ages. An English lawyer would be tempted to call it a study of 
" trespass on the field of contract." To a considerable degree all 
such inquiries have been barred, both in European continental law and 
in English law, by the unwarranted assumption that the right in per- 
sonam has no incidence beyond the person who owes the correlative 
duty, or, in other words, that there is no general duty of third per- 
sons to abstain from interfering with the relation between an obligor 
and an obligee. 

Finally , the attention of all who are interested in general jurispru- 
dence should be called to the fact that Professor Leonhard's well-known 
work on Mistake in Contracts, originally published in 1883, appears 
in revised form as numbers 22 and 23 (1907 ; 283, 191 pp.) of the 
Civil Law Studies. 

Munroe Smith. 



